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IN THE  COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present::  Smti.S.Bora, 
    Special Judge,  

              Udalguri, Assam.  
 

                                    Special (POCSO) Case No. 21/16.  

                  U/S 366 IPC R/W Sec.6 of the POCSO Act. 

   State of Assam..........Complainant.  

        Vs 

   Pranab Deka.......... Accused.   

Appearance:-  

For the Prosecution  : Mr. P.Baskey, Public Prosecutor. 

For the defence  : Mr. M.C. Narzary, Advocate.       

                            

Date of argument :  3.2.2018. 

Date of Judgment : 6.2.2018. 

J U D G M E N T 

 The case of the prosecution, in brief, is that on 27.5.16 informant‟s 

daughter Bitumani Deka, who was reading in class X, was kidnapped by the 

accused person, who is a married person having two children. On receipt of 

the FIR Harisinga PS Case No.38/16 u/s 366A IPC was registered. Police held 

usual investigation. At the conclusion of investigation police laid charge-sheet 

against accused for the offence punishable u/s- 366/494 IPC R/W Sec.6 of the 

POCSO Act.  

 

2.  This court furnished copy of the necessary papers to the accused 

person.  Upon perusal of materials on record and hearing submission advanced 

by the parties this court found a prima-facie case to frame charge against the 

accused  for the offence punishable u/s-366 IPC R/W Sec.6 of the POCSO Act 

and charge was framed accordingly. Charge so framed was read over and 

explained to the accused person to which he pleaded not guilty and claimed to 

be tried.  
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3.  In order to bring home the guilt of the accused person prosecution  

examined as many as eight witnesses. After completion of prosecution 

evidence, ld. P.P. submitted for close the evidence.  

Accused is examined U/S 313 Cr.P.C. All the allegations made against 

the accused and evidence appears against the accused put before him for his 

explanation where he denied the evidence and allegation and declined to give 

defence evidence.  

 

4. I have heard argument advanced by the learned counsel of the parties 

and carefully gone through the evidence and other materials on record.  

 

5.    POINTS FOR DETERMINATION : 

 

 (i) Whether the accused person on or about 27.5.16 at Batiamari under 

Harisinga P.S., kidnapped Bitumani Deka with the intent that she might be 

compelled or knowing it to be likely that she would be compelled  to marry you 

against her will or she that she might be forced or seduced to illicit intercourse 

with the accused?  

 (ii) Whether the accused on the same day and place committed 

committed aggravated penetrative sexual assault upon Miss Bitumani Deka, 

aged below 12 years? 

 

 

DECISION AND REASONS THEREOF: 

 

6. Prosecution examined victim as PW7. She stated that accused is her 

husband. The occurrence took place in the year 2016. At that time she was 

above 18 years. Her marriage was arranged with the accused. At first her 

mother gave consent for marriage. Thereafter her mother declined to marry 

her with the accused. Date of marriage was also fixed. When her mother 

refused to arrange her marriage with the accused she went with the accused 
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at her own will. Her statement was recorded earlier in the court. Ext.2 is her 

statement and Ext.2(1) is her signature.   

 In cross-examination she deposed that she appeared in the HSLC 

Examination in the year 2016, but she failed in class IX for two times. She 

went with the accused on her own will. Accused did not force her.  

  

7. PW.1, Smti. Tankeswari Deka deposed that she is the informant of this 

case. Victim Bitumani Deka is her daughter. She knows accused Pranab Deka. 

The occurrence took place around 4/5 months ago. Mother of the accused and 

sister of the accused came to their house with a proposal to give her daughter 

in marriage with the accused. Accordingly she allowed them to see her 

daughter Bitumani Deka at her residence. Her said daughter being of tender 

age she did not accept their proposal and expressed her view that the matter 

of her marriage will be disposed after 2/3 years. 6/7 days  thereafter accused 

came to their house and met her daughter Bitumani Deka. Accused insisted her 

to give her daughter in marriage with him otherwise he would take all 

necessary steps to take away his daughter. She came to know thereafter that 

accused is already a married person having two children. It has also come to 

her knowledge that the daughter of the accused is aged 8 years and son is 

aged 3 years. On her refusal to accept the proposal of the accused to marry 

her daughter, he took away her daughter (victim) without her consent and 

knowledge while she was at Tangla for marketing. On returning home she 

came to know that the accused took away her daughter from her residence. 

On the next morning she alongwith other villagers came to the house of the 

accused  and asked him to send back her daughter which he refused. Then she 

lodged FIR before the police of Harisinga PS narrating the incident. She got the 

FIR written by a scribe and she put her thumb impression in the FIR. Police 

recovered the victim girl from his house and produced her before the court. 

Magistrate recorded her statement. The victim girl was given in her custody. At 

the material time victim was studying in class X. Accused used to visit her 

school and threatened her with dire consequences if she would not marry him. 

He also threatened the victim that he would not tolerate if she gets married to 
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another person. Again accused kidnapped her daughter from her home while 

she was in the paddy field busy in cutting grass for cattle. Since then victim is 

in the house of the accused. 

 In cross-examination she stated that on last 21st Bohag mother and 

sister of accused came to their house with proposal to give her daughter in 

marriage with the accused. She then asked them to send accused to their 

house. Accordingly accused came to their house on 28th Bohag of the last year. 

Thereafter, she visited the house of the accused. On being enquired accused 

told her that his wife already left him marrying another person and she left 

with her son and their daughter is with him. But subsequently it has come to 

her knowledge that the wife of the accused was not married but she stays at 

her parental house. Victim did not raise any hulla while she was allegedly being 

taken away by the accused. She does not know whether my daughter took her 

garments etc while she left with the accused. For last 5/6 months victim has 

been staying with the accused at his house.  

  

8. PW2, Sri Umesh Deka deposed that he knows the informant Tankeswari 

Deka. She is his related sister. He has seen the accused person today for the 

first time. The occurrence took place around 5/6 months ago. His house is 

situated at a distance of 50/60 meters away from the house of informant. On 

the next day of the occurrence he came to know that victim Bitumani Deka 

eloped with a boy of Kalaigaon. They have no visiting terms with the family of 

the informant. 

 In cross-examination he stated that  he did not visit the house of the 

accused. 

 

9. PW3, Sri Sidhi Saharia stated that he knows the informant Tankeswari 

Deka. House of the informant is situated at a distance of half mile from his 

house. He knows the accused. The occurrence took place around 4/5 months 

ago. Informant Tankeswari informed them that her daughter Bitumani Deka 

eloped with Pranab Deka. Informant requested them to accompany her to the 

house of the accused to enquire about the matter. Accordingly they went to 
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the house of the accused with the informant. They saw the victim in the house 

of the accused. In the meantime some neighbouring persons of the house of 

the accused came to the house of the accused. Accused told them that the 

alleged victim came to his house and he allowed her to stay in his house. 

Informant Tankeswari asked her daughter to come back. But she refused. 

 In cross-examination he stated that they had discussion with the 

alleged victim at the house of the accused person when she refused to come 

back to her parental house. Thereupon they left the house of the accused 

leaving the responsibility of the victim to the accused party.  

 

10. PW.4, Durgeswar Kumar stated that informant Tankeswari Deka is his 

co-villager. He knows the accused. The occurrence took place around 6 months 

ago. He is VDP secretary of Niz Jhaparabari. Being secretary of the VDP of the 

locality mother of victim informed them that her daughter Bitumani Deka 

eloped with the accused and requested them to accompany her to the house 

of the accused to take her back. Accordingly they went to the house of the 

accused with the informant. They found some other persons present in the 

house of the accused. They offered tea and snacks to them. They found the 

victim in the house of the accused and she was also busy in offering tea to 

them. They then asked the victim  why she had left her house and asked her 

to come back to her parental home. But she refused to come back and 

expressed her willingness to stay with the accused. On the refusal of the 

alleged victim to come back to her parental home they asked the informant to 

take appropriate legal step to take her back.  

 In cross-examination this witness stated that at the house of the 

accused a „Samajnama” was prepared by the members of both sides wherein it 

is mentioned that the alleged victim has come to the house of the accused and 

she did not desire to come back to her parental home. 

 

11. PW5, Gajen Chaliha stated that he knows the informant Tankeswari 

Deka. He knows the accused. The occurrence took place around 4 months ago. 

Informant Tankeswari told them that her daughter Bitumani Deka eloped with 
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the accused and requested them to accompany her to the house of the 

accused to enquire about the matter. Accordingly they went to the house of 

the accused and found the victim girl at the house of the accused. They asked 

the victim to come back to her parental home but she refused to come back 

and expressed that she would stay with the accused at his residence. They 

then enquired the father of the accused but he expressed that since the 

alleged victim and the accused decided to live together  he had nothing to say. 

They told the informant that since the victim is not willing to come back she 

may take resort to law. Thereafter they left the house of the accused.  

 In cross-examination this witness stated that A „Samajnama‟ was 

prepared in the house of the accused in connection with the above fact as 

desired by the elder brother of the victim. He has no knowledge about any 

subsequent event if any.  

 

12. PW6, Dinesh Boro stated that he is a scribe. His house is situated near 

Harisinga P.S. On 27.5.16 while he was at home police called him. He came to 

police station. Informant Tankeswari Deka asked him to write an ejahar. 

According to her version he wrote the ejahar. She put her left thumb 

impression in his presence. Ext.1 is the ejahar. Ext.1(1)  is his signature as 

scribe. Ext.1(2) is the thumb impression of informant. 

 

13. PW8, Dr. Arindom Bora deposed that on 30.5.16, he was serving as M. 

& H.O. at Udalguri Civil Hospital.  On that day at about 12.30 PM, he examined 

Smti. Bitumani Deka, D/o- Late Lota Deka of village Bengbari, under Harisinga 

P.S. on police requisition in reference to Harisinga P.S. case No.38/16 U/S 

366A IPC. On examination, he  found the following:-  

Identification Mark:- one black mole on right side of neck. 

Physical examination:- 

Height- 163 cm, weight- 46 Kg, teeth- 32 Nos., axillary hair- present, pubic 

hair- present, breast-  developed, hymen- absent, vaginal injury- not seen.  

RADIOLOGICAL EXAMINATION:- 
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No spermatozoa seen. 

X-ray examination of the right wrist, elbow and iliac crest vide plate No.RXIC-

3426 dated 27.11.15 reported by Radiologist Radhika X-Ray, Mangaldai shows  

radiological age 16 to 17 years. 

Urine for pregnancy test on shows negetive .  

Ultrasonography of abdomen on - normal. 

 Doctor opined that- 

 (1) No sign of recent sexual intercourse. 

 (2) No injury on her private parts. 

 (3) Approximate age is about 16-17 years. 

 Ext.3 is my report and Ext.3(1) is my signature.  

 In his cross-examination he stated that he did not conduct ossification 

test of the victim. He has written his report on the basis of X-ray. The age can 

be one year either side. The age may be 18.   

 

14. These much is the evidence of prosecution. Defence plea is total denial. 

I have heard the ld. Counsel for both sides.  

 

15. Ld. counsel for accused submitted that prosecution has failed to prove 

the alleged offences as the prosecutrix went with the accused at her own will. 

There is no evidence  that accused has forcefully took prosecutrix to  his home. 

As such, accused is entitled to get the benefit of doubt. Hence, praying to 

acquit the accused.  

 

16.  I have also heard  ld. P.P. 

 

17. Keeping in mind the submissions advanced by ld. counsel for both 

parties, I am going to dispose the case as follows.  
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18. In this case, the charge has been framed U/S 366 IPC R/W Section 6 of 

POCSO Act. It is the first necessary to find out whether the victim girl was 

minor on the date of occurrence. According to deposition of prosecutrix, her 

age was above 18 years at the time of occurrence. According to doctor, PW.8, 

the age of victim girl was 16 to 17 years. Prosecution has failed to produce any 

school certificate or birth certificate issued by competent authority i.e. by 

Municipality or Gaonpanchayat or the registered Death and Birth. Mother of the 

victim, in her deposition, has not stated about the age of the victim. The only 

evidence adduced by doctor and the statement of victim are the materials to 

consider the age of the victim. In this connection, I may rely a case law viz 

Jayamala v. Home Secretary, Govt. of J & K, AIR 1982 SC 1297, where it was 

held that –  

“However it is materials and one can take judicial notice that the margin of 

error  in age ascertain by radiological examination is two years either on the 

side.” 

19. It is also pleased to hold by  Hon‟ble Apex court in Md. Imran Khan v. 

State (Govt of NCT) of Delhi, reported in 2011 AIAR (Crl.) 930 that – 

“The medical report and the deposition of the radiologist cannot predict exact 

date of birth; rather it gives an idea with a long margin of one to two years on 

either side.” 

 

20. In the present case, as stated by doctor that the age of the victim is 16 

to 17 years. So, in view of the aforesaid  mandate it can be held that  the age 

of the victim was 18 to 19 years at the time of alleged occurrence.  
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21. In the instant case, as discussed above, the victim‟s age is held in 

between 18 to 19 years at the time of occurrence. So, it cannot be stated that 

the girl was under 18 years of age.  

 

22. Upon analysis of the evidence of the PWs, it comes out that the 

informant (PW1) in her evidence did not support her FIR on material particular. 

It is revealed from the evidence of victim that she was having affairs with the 

accused and following affairs she eloped with the accused. As regards age of 

the victim, it is her version that at the time of occurrence she was aged above 

18 years. Thus she indicated her to be a major girl at the material period. 

Victim abundantly  made it clear in her evidence that she has affairs with the 

accused and she eloped with the accused when the proposal coming from the 

parents of the accused to give her in marriage with the accused was discarded 

by her parents. She also claims to be major, aged about 18 years at the time 

of occurrence. There is nothing in the evidence on record to show  that the 

accused kidnapped the victim. According to medical evidence of PW8, based on 

radiological examination, victim is aged 16-17 years. Marginal error of two 

years is admissible on either side. Taking into account the age of victim at the 

material period as disclosed in the evidence of PWs, the victim may be treated 

to be major at the time of occurrence. Therefore, she is legally competent to 

give consent of her own to an act. It is her version that she eloped with the 

accused at her own will following affairs. The ingredients of the offence 

charged are totally missing in the instant case.  

 

23. In view of the foregoing discussion, I find and hold that the prosecution 

miserably failed to prove its case against the accused person and hence 

accused is liable to be acquitted.  

 

24. In the result, accused is acquitted of the charge and set him at liberty.  
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25. Given under my hand and the seal of this court on this the 6th    day of 

February /2018.              

 

                                                                  (S.Bora)   
                                                                Special Judge,  
                    Udalguri.  
Dictated and corrected by me:-  

 

           (S.Bora)   
        Special Judge, 
          Udalguri 
 


